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MEMORANDUM OPINION

Pantiffs Century Internationad Arms, Ltd. (“Century Canadd’) and Century International Arms,
Inc. (“Century USA™) (collectivey, “Century”) have sued defendant Federa State Unitary
(“Rosvoorouzheni€’) under avariety of theories relating to an dleged contract between Century
Canada and defendant. Plaintiffs assert that in July and August 1993, Century Canada and
Raosvoorouzheni€ s predecessor, Oboronexport (“Oboron”), exchanged telexes that amounted to a
contract whereby Century Canada would be the sole and exclusive purchaser of Russian SKS carbine

riflesfor digtribution in the United States and Canada. Contending that defendant breached this



exclugvity agreement by sdlling SKS carbines to KBI, Inc., a competitor of Century, plaintiffs seek
damages based on breach of contract, promissory estoppd, fraudulent inducement, and fraud.

Before the Court are defendant’ s motion for summary judgment, as well as defendant’ s motion
to gpply Russan law. Plantiffs oppose summary judgment and argue that either Canadian or Digtrict of
Columbialaw is gpplicable. Based on the pleadings and the record before it, the Court concludes that
irrepective of which law applies, no legally enforcegble exclusivity contract existed between the
parties, and second, that plaintiffs remaining claims are barred by the doctrine of resjudicata. In
addition, the Court affirms the arbitration award to defendant againgt Century Canada. Defendant’s
motion for summary judgment is therefore granted asto plaintiffs complaint, and partid summary
judgment is entered on defendant’ s counterclaim againgt Century Canada, but not against Century
USA.

BACKGROUND

Factual Background

Century Canadais a Quebec corporation with its principa place of businessin Montred,
Canada. Century USA isaVermont corporation with its principa place of busnessin Florida. Both
companies are licensed to engage in the purchase, importation and sde of arms and munitions, and sl
predominantly in the United States. Defendant Rosvoorouzhenie is an agency or insrumentality of the
Russan Federation, and is engaged in the export and import of arms and military equipment.

On January 25, 1993, Century Canada and Oboronexport (“Oboron”), a predecessor to
Rosvoorouzhenie, entered into a contract (the “First Contract”) for the sale of 100,000 SK'S carbines

to Century Canada. (Complaint §11.) On May 27, 1993, Century Canada and Oboron entered into
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another contract (the “ Second Contract”, or collectively, the “ SK'S Contracts’) for additiona saes of
ammunitions. (Complaint §12.) The Second Contract was modified by severd additiond agreements
executed by the partiesin 1994. (Complaint 1 13-16.)

In July and August 1993, plaintiffs alege that Century and Oboron “ consummated an additiond
written contract whereby Rosvoorouzhenie covenanted and agreed with Century Canada that Century
Canada would be the sole and exclusive purchaser of Russian SK'S carbines for digtribution in the
United States and Canada’ (the “Third Contract”). (Complaint §21.) Plaintiffs alege that three |etters
comprise this Third Contract. The first letter, dated July 21, 1993, is written on Oboron letterhead and
responds to aduly 14 fax from Century.Y In paragraph 4 of that earlier fax, Century had asked
Oboron, “What are our possibilitiesto Sgn sole exclusvity agreement on the SKS + other items?’

(Def. Ex. 17, 114.) In paragraph 4 of the July 21 |etter, Oboron replies, “We inform you once more
that /O *Oboronexport’ can not sign such kinds of agreement, because this is the competence of the
Government.” (Def. Ex. 16, 14.) The duly 14 fax aso expresses some surprise that Century has
“recently seen advertising in the U.SA. for Russan SKSrifle from another deder.” (Def. Ex. 17, 3.)
Inits July 21 response, Oboron notes, “Unfortunately, we have the information that our competitors
have held negotiations concerning delivery of SKSwith one of the American firms and, moreover, on

more profitable terms for Russa. However, we are doing our best not to carry out these ddliveries.”

IThetext of the duly 21 |etter actualy refersto theinitial fax as dated July 19. However,
neither party has any record of a July 19 fax, and the July 21 letter lists the reference number of the
preceding fax as 0744/93, which matches the reference number on the July 14 fax. In addition, the July
21 letter responds, by numbered paragraph, to the questions posed in the July 14 fax. It istherefore
clear that the“July 19” reference in the text of the July 21 letter is atypographica error, and that the
latter letter refers to the fax dated July 14.
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(Def. Ex. 16, 13.) Paintiffs argue that the July 14 fax was their initid offer of an exclusvity agreement,
and that the July 21 letter congtitutes argjection of that offer because “this is the competence of the
Government.” (Def. Ex. 16.)

The next letter that plaintiffs contend congtitutes the Third Contract is dated July 22, 1993, and
was sent by Century to Oboron. That |etter referencesthe duly 21 |etter.

Y ou advised our competitors have held negotiations with another American firm

concerning SKSrifles. When we were together, | was |eft with the impression we

bought all SKSriflesavailable. It isvery important that you advise what quantity of

SKSrifles, if any, have been ddivered to another firm. We need to know name of firm

+ price. It would bein our best interest if this can be stopped.

(Def. Ex. 18, 115.) Haintiffs assert that this paragraph congtitutes arenewa of their exclusivity offer. In
response, defendant argues the letter does not establish an offer by Century. Rosvoorouzhenie citesto
severd ambiguitiesin thisletter —including Paragraph 5-A, which asks, “Was our contract gpproved by
the Russian government in its entirety?’ — in support of its contention.

Thefind letter in the seriesis dated August 11, 1993, and is addressed from Oboron to
Century. Paragraph 5 of the |etter responds to the above excerpt. “We are ready to inform you that
our Government has approved the business cooperation only with your firm. We have no information
about other decisons.” (Def. Ex. 19, §5.) Paintiffs contend that this Statement condtitutes an
acceptance by Oboron of Century’s exclusivity offer, and that such a contract was therefore formed by
this exchange of letters. Defendant disagrees, arguing that this language is legdly insufficient to form a
contract, or in the aternative, any such contract is unenforcegble under Russian law.

Basad on this August 11 letter, plaintiffs argue that defendant breached an exclusvity contract

asareault of the sale of arms by another Russian entity, Spetsvneshteknia (“Spets’). In particular, in
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late 1993 or early 1994, defendant was formed as the successor to Oboron, Spets and a third
company, G.U.SK. (Def. Statement of Facts 1 6; Pl. Response 1 6.) Even after the formation,
however, Oboron and Spets may have continued to operate as separate entities for gpproximately 18
months, until the acquisition and combination of the companies could occur pursuant to Russian Law.
(Id.) Prior to the formation of Rosvoorouzhenie, Spets had entered into a contract for the sale of SKS
rifleswith KBI, Inc., a competitor of Century. (Def. Statement of Facts §22.) Like Oboron, Spets
was alicensed exporter of arms and military equipment. Spets and KBI performed under their contract
from May 1994 to December 1994. Plaintiffs alege that this performance by Spets congtitutes a
breach of the Third Contract, and on this bas's, plaintiffs seek compensatory, specid, and consequentia
damages, including lost profits, punitive damages, interest, and court costs.
. Procedural History

Not surprisngly, this suit does not exist in avacuum. It followed closaly on the hedls of an
arbitration that arose from plaintiff Century Canadd s failure to make full payments in 1995 for goods
delivered under the Second Contract. Pursuant to a binding arbitration clause? Rosvoorouzhenie
initiated arbitration proceedings on May 30, 1996, before the International Court of Arbitration in
Zurich, Switzerland (the “ Tribund™), claming damages as aresult of Century Canada s fallure to make

full payment for the goods. (Def. Ex. 41, Rosvoorouzhenie v. Century Int’l Arms, Ltd., Case No.

ZUnder the Second Contract, “ All disagreements, disputes or claims, arising out of or relating
to this Contract shall be referred to, settled and findly resolved by the Arbitration Indtitute of the
International Chamber of Commerce in accordance with the Rules for Reconciliation and Arbitration. . .
. The place of the arbitration shdl be Zurich, Switzerland. The decision of the arbitrd tribuna shal be
conclusive and binding on each of the parties” (Def. Ex. 13, 1118.2-8.3)
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9117NVIAMW, 17 (Int'| Comm. Arb. 1998) [hereinafter Rasvoorouzhenie]). Century Canadafiled a

counterclaim for losses suffered resulting from the delivery of “non-conforming goods.” I1n support of
this clam, Century Canada dleged, inter dia, that it and Rosvoorouzhenie had an exclusive contract for
the import of SK'S carbines and that Century Canada had entered into contracts with Rosvoorouzhenie
only because it saw an opportunity to become the sole importer and seller of this product. Id. 11 52-
54. Century contended that “ during the course of negotiations of [the First Contract and the Second
Contract, Rosvoorouzhenie] continudly represented to [it] (i) that [Rosvoorouzhenie] was controlling all
exports of Russian SK'S carbines and (i) that [Century] would be the sole United States and Canadian
importer and purchaser of such carbines.” 1d. 54. Accordingly, Century argued that those
representations of exclusvity became part of the Second Contract. 1d.

Century contended that these representations were made both orally and in writing as early as
1993 and continued theresfter. Firg, it argued that Rosvoorouzhenie “ordly represented . . . theright
of exclusvity from the beginning of their negotiations, and inspired in [Century] the understanding that it
would control al exports from the Russan Federation of surplus SK'S carbines to other countries, in
particular the United States.” 1d. 80. Next, Century asserted that

it decided to enter into the Contracts only because it saw an opportunity to become the

sole importer and seller of surplus Russian SKS carbines in the United States and it was

on such assumption that [Century] had been confident to make a profitable business out

of it. In deding with [Rosvoorouzhenig], [Century] therefore dways stressed the

importance to be the only digtributor in North Americafor unused surplus Russian SKS

carbines. [Century] supports its dlegation, inter dia, by submitting aletter from

[Rosvoorouzhenie] dated 6 April 1994 which provides “that at present our firmis
delivering this equipment only to you.”



1d. 1155 (emphasis omitted). Century also “referred to anumber of letters addressed to
[Rosvoorouzhenie] and to severd replies recaived from [Rosvoorouzhenie]” to support its allegation
that “the right of exclugivity was. . . subsequently confirmed in writing.” 1d. 81 (internd citations
omitted).

In response, Rosvoorouzhenie denied “that it ever made any representation of exclugivity
towards [Century]. Moreover, [Rosvoorouzhenie] points out that Mr. Sucher, Chief Executive Officer
of [Century], had specific knowledge that [Rosvoorouzheni€' s| predecessor Oboron did not have a
monopoly and was not in a position to control the arms market.” 1d. /56. Rosvoorouzhenie aso
submitted the statement of a withess who denied any ord representations of exclusivity and stated that
for Rosvoorouzhenie to grant such aright would violate Russan law. Id. Findly, Rosvoorouzhenie
argued that the Second Contract contained a written modification clause and an integration clause,
which showed the parties’ specific intent to preclude any future ord dterations or amendments, and to
supersede dl prior negotiations or agreements. 1d. 1 57.

Faced with these arguments, the Tribund first decided that the substantive law of Russia should
apply to the action, based on the “ center of gravity” test¥ Under that standard, the “ preponderant
connecting factor” determines which jurisdiction’s law will govern, and in the case of a sdes contract,
the domicile of the sdller —in this case, Russa— was considered to be determinative. [d. 1 48-49.

Next, the Tribunal determined that there were two issues:

Did the Parties contract for an exclusive right for [Century] to import Russan SKS
carbinesin the United States? And: did [Rosvoorouzhenie] or its predecessor

¥Neither the First Contract nor the Second Contract contained a choice-of-law provision.
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represent that it would control al Russian exports of carbines to the U.S. market in the

sense that it would seeto it that no other Russian firm would effectuate suppliesto a

U.S. importer other than [Century]?

Id. 77. The Tribund therefore examined two facets of the dleged exclusivity agreement: “Fird,
regarding the aspect that the Russian supplier . . . had represented to be able to control all Russan
exports of surplus carbinesto the U.S. market . . . and second, that its Russian supplier . . . will not,
itsdlf, sdll such carbinesto any other Canadian or U.S. firm, except [Century].” 1d. 1/ 82.

The Tribund then ruled on these issues. “Looking at the wording of [the First and Second
Contracts], nothing therein supports [Century’ s position that the Parties had contracted for an
exclugve right to market the Russian SKS carbines in the United States” 1d. 9 79. Next, the Tribund
found that the Second Contract contained clauses that made it impossible for Century Canadato rely
on oral representations and fax correspondence to support an argument that the contracts had been
amended or supplemented. 1d. 93. The contract contained a merger clause (Def. Ex. 13, 19.5), the
purpose of which wasto ensure “that only the terms as reflected in the sgned agreement [would] form
part of the contractud obligations, thus excluding any extrinsc understandings, oral explanations,

assurances, or representations during prior negotiations which are not as such reflected in the written

contract.” Rasvoorouzhenie, at 1 86. And the contract had a written modification clause (Def. Ex. 13,

11 9.3), which had “the same effects as the merger clause with regard to any future negotiations,
promises, and any other extring ¢ evidence which might otherwise be adduced for supplementing,

atering, or contradicting the written contract.” Rasvoorouzhenie, a 89. All modifications to the pre-

existing contracts were therefore required to be sgned and in writing. 1d. 1 91.

The Tribund hdd:



The combination of the two discussed clauses, i.e. the merger clause reflected
in Article 9.5 of the Contract and the written modification clause as per Article 9.3 of
the Contract, make it impossible that, in the ingtant case, [Century] could rely on any
kind of verba promises or assurances, or any kind of written references which are not
at the same time d <o reflected in an Amendment or Supplement to the Contract.

The evidentiary proceedings conducted in the present case have corroborated
the above analyss, leading to the clear conclusion thet alegdly binding exclusvity hed
not been promised by [Rosvoorouzhenig] or its predecessor Oboronexport.

1d. 17193-94. The Tribuna noted that Century’ s key witnesses confirmed that Rosvoorouzhenie
“refused to reflect any exclusivity in the written contract,” and that Rosvoorouzheni€' s witnesses told
Century “that the granting of any exclusivity was unlawful and againgt dear regulaions, such that no one
had the authority to promise any such exclusvity.” 1d. 195. And even where there was disagreement
about Rosvoorouzheni€ s ora representations to Century, the Tribunal found that a sophisticated party
such as Century could not “reasonably rely on some ora promises or assurances made a dinnersor in
the framework of discussons of amore private character.” 1d. 197. In sum, the Tribund found that
any ord representations of exclusvity by Rosvoorouzhenie “have not grown up to the leve of alegdly
or contractudly relevant or binding commitment.” [d. { 100.

The Tribund aso examined

“whether [Century] could rely on some correspondence exchanged between the Parties

in which the matter of exclusvity had been addressed by them. The Tribund, in

particular, has noted that [ Century] had addressed severd |etters to [Rosvoorouzhenie]

inwhich it srongly emphasized the crucid nature and necessity of exclusivity. In

addition, [Century] has submitted various |etters emanating from [Rosvoorouzhenieg]

which, inits view collaborate that [Rosvoorouzhenig] in fact had agreed to such
exdusvity.



Id. 1101. The Tribuna found that none of these |etters — before or after the Second Contract — could
be found to “clearly spdll[] out the granting of an exclusiveright.” 1d. 1102.# Because of the
sgnificance of exclusvity to both parties, the Tribund observed that *one would normdly have
expected the Parties to settle some further terms such as provisions regarding minimum quantities to be
taken during specified periods of time, the duration of the Contract, conditions for granting or
maintaining the exclusivity, and provisions for terminating the Contract.” 1d. 103. Given the absence
of these essentid terms, the Tribuna found for Rosvoorouzhenie, awarding $2.4 million with interest
accruing a 15% per annum from May 27, 1995, attorney’ s fees of $48,000, and $87,500 in arbitration
cogts, and dismissed Century Canada s counterclaims. 1d. 1 103; pp. 62-63, 11 1-7.

Century Canada gppeded to the Swiss Federd Court, dleging that the Tribuna had faled to
take into account afax dated February 3, 19952 In adecision dated September 22, 1998, the Swiss
Federd Court held that the Tribuna had considered dl evidence presented, including the disputed fax,
and concluded that the contractud relationship was not exclusve. Century Canada aso clamed that

the Tribuna had overstepped its jurisdiction by denying further claims, requests, and motions® The

#Whileit is unclear whether these letters included the July and August 1993 correspondence
that plaintiffs rely on here, it is clear that plaintiffs argument that the parties’ course of conduct supports
aholding of exdusvity (see F. Opp. at 6-7) is constructed from many of the same |etters that were
submitted to the Tribunal. (See, eg., Def. Exs. 21 (Letter of Sept. 2, 1993), 23 (Letter of Dec. 2,
1993) 29 (L etter of June 15, 1994).)

YIn this fax to Century, Rosvoorouzhenie explains that it “could not control a al ddiveries of
[SK'S carbines] by other Russian firms.” (Def. Ex. 40.)

YIn particular, Century argued that the Tribuna should not have dismissed its claim for
reimbursement of a$1.13 million penalty that it had previoudy been assessed by the Moscow Customs
Adminigration for falure to pay foreign currency proceeds. Rasvoorouzhenie, at 8.
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Swiss Federd Court held that the Tribund did not overstep its jurisdiction because its judgment
addressed only the issue of whether the First and Second Contracts were exclusive, and it did not
make a determination about any possible subsequent contracts. Therefore, the appellate court upheld
the arbitration award.

After the arbitration award was entered and the gppea was denied, defendant instituted an
action in Montred for confirmation of the award. Nonethdess, Century Canada has refused to pay the
award, but insteed, it ingtituted suit in federd court in the Middle Didtrict of Pennsylvania aleging that
the correspondence between it and Oboron in July and August 1993 constituted a Third Contract that
Rosvoorouzhenie breached when Spets sold arms to Century’s competitor. The current iteration of
plantiffs complaint dleges ax damsfor reief. In their Second Amended Complaint, filed on April 11,
2001, Century Canada and Century USA dlege that defendant breached the Third Contract, which
alegedly granted exclusvity to Century Canada, when Spets sold amsto KBI in 1994. In addition,
plaintiffs have brought promissory estoppel caims, dleging that defendant made representations
regarding Century Canada s exclusve rights, which plaintiffs detrimentaly relied on when they entered
into severd Additional Agreements (and Annexes thereto) to the Second Contract. Next, Century
Canada damsthat it was fraudulently induced by Rosvoorouzhenie into entering into these Additiona
Agreements by a series of materid misrepresentations (including those in the telexes dleged to comprise

the Third Contract) made by Oboron officidsin 1993 and 1994 concerning their willingness to dedl
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exclusvdy with plantiffs. Finaly, Century USA has brought a daim for fraud against Rosvoorouzhenie
under asimilar theory.”

In response, Rosvoorouzhenie filed a counterclaim for enforcement of the judgment of the
Arbitration Tribuna and amotion to dismiss on the grounds of res judicata or collatera estoppel —

basad on the ruling of the Tribuna — or, in the aternative, to transfer on forum non conveniens grounds.

On August 28, 2000, the Pennsylvania federa district court concluded that venue was improper there,
and the case was transferred to the Digtrict of Columbia pursuant to 28 U.S.C. § 1406(a). Under the
Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 1602, et seq., venue is proper in this Didtrict
because “the action is brought againgt aforeign sate or political subdivision thereof.”® 28 U.S.C. §
1391(f)(4).

On October 18, 2000, this Court ruled that plaintiffs suit was not barred by resjudicata or
collatera estoppd, because the issue of whether the correspondence of the summer of 1993 resulted in
athird contract had not been adjudicated by the Tribund. The Court held, “ Century Canada's claim
that Rosvoorouzhenie breached a Third Contract cannot be precluded on [res judicata] grounds,

because the Tribund did not have jurisdiction over thisclam. The Tribund’s dismissal of Century

Y'Century USA basssits claim as a plaintiff on the theory that it was a third-party beneficiary of
the dedlings between the defendant and Century Canada. In effect, it argues that Century Canada
provided armsto Century USA for resale in the United States and elsewhere, and that
Rosvoorouzhenie knew of these dedings, and understood that Century USA would be the ultimate
recipient of the SK'S carbines that the Russian company sold to Century Canada. (E.g., Complaint
64-65.)

¥Defendant quaifies under the statute as a “foreign state or political subdivision thereof,” 28
U.S.C. 8§ 1391(f)(4), because “[4] ‘foreign stat€’ . . . includes. . . an agency or insrumentality of a
foreign sate,” 28 U.S.C. § 1603(a), and it is undisputed that Rosvoorouzhenie is an agency or
indrumentdity of Russia
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Canada s clams extended only to those clamsraised in the arbitration proceedings and could not
extend to further agreements between the parties.” (Memorandum Op. & 7.)

After this ruling, the parties engaged in discovery, and upon its completion, defendant moved
for summary judgment on June 22, 2001, on eight different grounds. Firgt, it contendsthat a Third
Contract was never entered into by the parties, or in the aternative, any such contract is unenforceable
under Russian law. Second, it asserts that plaintiffs contract and fraud clams are barred by the Satute
of limitations. Third, it argues that the Third Contract is unenforceable because it violates Section 3 of
the Clayton Act, 15 U.S.C. § 14. Fourth, it submits that Rosvoorouzhenie is not obligated as the
successor to Oboron under any Third Contract. Fifth, it contends that Rosvoorouzhenie did not breach
the contract when Spets sold arms to KBI, because Spets and Oboron were separate legal entities at
that time. Sixth, it argues that Century USA cannot enforce any Third Contract because isnot avaid
third-party beneficiary under Russian law. Seventh, it invokes the doctrine of resjudicata to argue that
plantiffs clamsrelating to the amendments to the Second Contract are barred. Eighth, it allegesthat
plaintiffs have no evidence of fraud under Russan law. Rosvoorouzhenie aso seeks summary judgment
on its counterclaim to enforce the arbitration award against both Century Canada and Century USA..2

LEGAL ANALYSIS

Standard of Review

9While defendant raises many meritorious grounds for dismissal, the Court has limited its
discusson to whether plaintiffs can prove alegdly enforcesble contract, and second, whether plaintiffs
remaining fraud and promissory estoppel clams are barred by principles of resjudicata

-13-



Under Fed. R. Civ. P. 56, amotion for summary judgment shall be granted if the pleadings,
depositions, answers to interrogatories, admissons on file, and affidavits show that thereis no genuine
issue of materid fact, and that the moving party is entitled to judgment as ametter of lawv. Anderson v.

Liberty Lobby, Inc.,, 477 U.S. 242, 248 (1986). In consdering amotion for summary judgment, the

“evidence of the non-movant isto be bdieved, and dl judtifidble inferences are to be drawvn in his

favor.” 1d. at 255; see dso Washington Post Co. v. United States Dep't of Hedlth and Human Sarvs,,

865 F.2d 320, 325 (D.C. Cir. 1989). In amatter involving a contract, summary judgment is
goppropriate where the agreement “ admits of only one reasonable interpretation.” United Mine

Workers of America 1974 Penson v. Pittston Co., 984 F.2d 469, 473 (D.C. Cir. 1993).

The non-moving party’s opposition must congst of more than mere unsupported alegations or
denids and must be supported by affidavits or other competent evidence setting forth specific facts

showing that there isa genuine issuefor trid. Fed. R. Civ. P. 56(¢); Celotex Corp. v. Catrett, 477

U.S. 317, 324 (1986). The non-moving party must provide evidence that would permit a reasonable

jury to find in the non-moving party’ sfavor. Laningham v. United States Navy, 813 F.2d 1236, 1241

(D.C. Cir. 1987). “If the evidenceis merdly colorable, or is not sgnificantly probative, summary
judgment may be granted.” Liberty L obby, 477 U.S. at 249-50 (citations omitted).

. Choice of Law
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Before proceeding to the merits of defendant’s motion, the Court must decide which
jurisdiction’ s substantive law appliesin this casel? Before it can make this determination, the Court
must identify which jurisdiction’s choice of law rules goply.

A. Choice-of-Law Rules

The FSIA “requires courtsto utilize the choice-of-law andysis of the forum state with respect

to dl issues governed by date substantive law.” Virtud Defense and Development Internationd, Inc. v.

Republic of Moldova, 133 F. Supp. 2d 9, 15 (D.D.C. 2001) (noting that “[t]he god of applying

identica subgtantive laws to foreign states and private individuas cannot be achieved . . . unlessa
federd court utilizes the same choice-of-law andyssin FSIA casesasit would if al the partiesto the
action were private’). Therefore, the choice-of-law rules of the Didrict of Columbiaapply to this
action.

Even under D.C. law, however, the parties dispute which set of choice-of-law rules should
govern thiscase. Defendant argues that this Circuit uses “a congtructive blending of the governmenta
[interest] andlys's and the most Sgnificant relaionship test to determine the choice of law.” (Def. Reply
a 2 (ating Virtud Defense, 133 F. Supp. 2d at 15).) Plaintiffs contend that the proper test isthe
government interest andysis.

Under either stlandard, a court must first determine whether there is a conflict between the laws

of the rdevant jurisdictions. Eli Lilly and Co. v. Home Insur. Co., 764 F.2d 876, 882 (D.C. Cir.

1985). If aconflict exists, under the governmentd interest analysis, the court must gpply the law of the

19A s noted, neither the First Contract nor the Second Contract contains a choice-of-law
provison.
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jurisdiction which has a more subgtantid interest in the case. 1d. In other words, the court must
“determine which jurisdiction’s policy would be most advanced by having its law applied to the facts of

the case under review.” Eelch v. Air Horida, Inc., 866 F.2d 1521, 1523 (D.C. Cir. 1989). “If the

interest of the two jurisdictionsin the goplication of their law are equaly weighty, the law of the forum

will be gpplied.” Williamsv. First Gov't Mortgage and Investors Corp., 176 F.3d 497, 499 (D.C. Cir.

1999).

In casesinvolving the interpretation of a contract, however, this Circuit has looked to the
sgnificant relationship test, which comes directly from the Restatement (Second) of Conflict of Lavs 8
188. Under that standard,

In the absence of an effective choice of law clause by the parties|], the contactsto be
taken into account in applying the principles.. . . to determine the law applicableto an
issueinclude: (a) the place of contracting, (b) the place of negotiation of the contract,
(¢) the place of performance, (d) the location of the subject matter of the contract, and
(e) the domicile, resdence, nationdity, place of incorporation and place of business of
the parties.

1d. §188(2). However, thistest has been used primarily in connection with casesinvolving the

interpretation of existing contracts. See, e.g., Stephen A. Goldberg Co. v. Remsen Partners, Ltd., 170

F.3d 191, 194 (D.C. Cir. 1999); Ided Electronic Sec. Co. v. Internationa Fiddlity Ins. Co., 129 F.3d

143, 148 (D.C. Cir. 1997).2Y This case, in contrast, focuses on the question of whether a contract

Yin Virtua Defense, the Court applied the significant relationship test as a precursor to
determining that an enforceable contract did not exist between the parties. However, the factsin
Virtud Defense were far more amenable to the gpplication of the sgnificant relationship test than isthe
case here. There, for example, the parties negotiated face-to-face, and the subject matter and purpose
of the dleged contract were clear. Virtud Defense, 133 F. Supp. 2d at 16. Here, in contrast, the
sgnificant relaionship test would have limited utility. Because the aleged contract conssts of four
faxes, the firg two factors— the places of contracting and negotiation — are meaningless. Smilarly, the
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exigsat dl —not how an existing contract should be interpreted. It istherefore appropriate for this
Court to follow the government interest andlys's, which addresses the competing interests of the
jurisdictions, rather than the Sgnificant factor test, which focuses on facts relaing to the parties, their
negotiations, and the performance of the contract.

B. False Conflict

Defendant contends that Russian law gpplies to this action; plaintiffs argue in support of either
Canadian or Didtrict of Columbialaw. No matter which law applies, however, the result would be the
same. Each jurisdiction follows hornbook contract law to determine if a contract exists where there is
no formal written agreement: there must be ameseting of the minds as to the essentia terms, and in the
absence of such an agreement, there can be no contract. Applying this analysis to the correspondence
and the undisputed factsin this case, there is no bas's upon which to infer an exclugivity contract

between the parties.

place of performance of the aleged agreement is not specified. Thus, the significant relationship test
would be reduced to the final two factors — the location of the subject matter of the contract, and the
domicile, residence, nationdity, place of incorporation, and place of business of the parties. Eveniif this
were sufficient information on which to determine choice of law, the balance would ill tilt toward
Russia (the location of the SKSrifles), and the Court would therefore reach the same result that it does
under the government interest anayss.
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1. Russian Law

Under Russan law, a contract is deemed to be formed at the time when the person who made
an offer recelves a complete and unconditiona acceptance. See Fundamentds of the Civil Litigeation of
the USSR and Republics of May 31, 1991 art. 58, 88 3-7 (effective Aug. 3, 1992) [hereinafter
“Fundamentals’]. (Def. Ex. 59, Affidavit of Ilya Nikiforov (“Nikiforov Aff.”), a 6.1 An offer is
deemed sufficiently specific if it setsforth al the essentiad terms of a contract or at least references how
the essentid terms shall be ascertained by the offeree. 1d. Acceptance isthereply of the offeree
expressing consent to accept the offer and enter into the contract. 1d. The essentid terms of a contract
are those that “are deemed as such by legidation or are necessary to the given type of contract, and dl
other points on which, according to the declaration of either party, agreement should be reached.”
Fundamentals, art. 58, 8 1.

Russan legidation provides for many traditiond “named” contracts, such asthe sde or lease of
goods. For these named contracts, the legidation defines the subject matter and essentid terms.
(Nikiforov Aff. & 8.) Exclusvity contracts, however, are not identified under Russian legidation.
Therefore, the parties to an exclugivity contract must agree on the subject matter of the agreement and
the essentid terms necessary for such acontract. (1d.) For an exclusivity contract, these essentid
termsinclude, at a minimum, the nature of the undertaking, the goods covered by the contract, and the
scope of the exclusivity. (Id. at 8-9.) By definition, the nature of an exclusvity contract isto refrain

from performance; however, Russan law does not enforce contracts of forbearance — in which one

12Under Russian law, atransaction is governed by the law in effect at the time the transaction
occurred, and therefore the Fundamentals apply. (Nikiforov Aff. at 5.)
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party agrees to refrain from doing something to which they are legdly entitled — unless the forbearance
is supplementa to an obligation under the same contract to carry out an active function. (Id. at 7.)¥
For avariety of reasons, Russan law does not recognize the aleged exclusivity contract in this
case. Firg, the letters that plaintiffs allege comprise an exclusvity contract fail to specify the scope of
that exclusvity. Inthe July 14 letter, Century asks what the possibilities are “to Sgn sole exclusvity
agreement on the SKS + other items.” (Def. Ex. 17.) Oboron responds that it can not sign these kinds
of agreements. (Def. Ex. 16.) Haintiffs then write to defendant that “it would bein our best interest if
[the sdle of SKSriflesto other American firms| can be stopped.” (Def. Ex. 18.) Oboron repliesthat it
“isready to inform you that our Government has gpproved business cooperation only with your firm;
we have no information about other decisons.” (Def. Ex. 19.) Century’ s satements do not quaify as
an offer, because they fail to provide any definition of the scope of the exclusivity, which is one of the
essentia terms of the contract. The offers do not specify the length of the exclusivity or the
geographica scope of the contract. Nor do they identify the subject matter of the aleged contract —
“the SKS + other items’ — with reasonable specificity. Consequently, they are not offers from which a
legally enforceable contract could result2¥ Moreover, because these essential terms are missing, any
resulting exclugivity contract would restrict the legd ability of Oboron to enter into any sdes contract, in

violation of the Fundamentas. See Fundamentals, art. 12, 8 2 (“A legd person may berestricted in its

BPaintiffs do not contest any of these substantive provisions of Russan law.

1¥The Tribuna reached asimilar conclusion. “If exclusivity had indeed been contemplated by
both Parties, then one would normally have expected the Parties to settle some further terms such as
provisions regarding minimum quantities to be taken during specified periods of time, the duration of the
Contract, conditions for granting or maintaining the exclusivity, and provisons for terminating the
Contract. Rasvoorouzhenie, at  103.
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rights only in cases and in the manner dipulated by legidative acts”) Findly, the dleged exclugvity
contract is unenforceable under Russian law because its sole purpose is forbearance. The contract
would do nothing other than prevent Oboron from sdlling to other American firms, Oboron would not
be required to act affirmatively under the dleged contract. For dl of these reasons, thereisno
enforcegble exclusvity contract under Russan law.

2. Quebec Law

An andysis of the facts under Canadian law is made unnecessarily difficult by plantiffs falure
to inform the Court about the law of that country. While plaintiffs suggest that Canadian law recognizes
exclusvity agreements as well contracts formed solely by a series of letters, these superficid
observations do little to advance plaintiffs postions.

Century contends that Canadian law should gpply to this matter. In fact, the proper Canadian
jurisdiction to examine is Quebec, which isthe domicile of Century Canada. Asin the United States,
Substantive contract law in Canada is not federdized; instead, there is provincid contract law. To make
meatters more complicated, Quebec is the lone Canadian province that follows acivil code, rather than

the common law. See Gerdd L. Gall, The Canadian Legal System 22-31 (3d ed. 1990). Likethe

Digrict of Columbia, however, Quebec does require that a contract contain certain essential terms.

See V.K. Mason Construction, Ltd. v. Bank of Nova Scotia, [1985] 1 S.C.R. 271. The anadyss of

the dleged contract under Didtrict of Columbialaw therefore gpplies with equa force to Quebec law,

under which the dleged agreement is dso unenforcegble.
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3. Digtrict of Columbia Law

Under the governmentd interest anaysis, if the interests of Canada and Russia“are equally
weighty, the law of the forum will be gpplied.” Williams, 176 F. 3d at 500. But the result would be the
same asit is under Russan or Quebec law.

Under Didrict law, “[d] contract must be sufficiently definite asto its materid terms (which
include, 4., subject matter, price, payment terms, quantity, qudity, and duration) that the promises and
performance to be rendered by each party are reasonably certain. That test is met when the contract
provides a sufficient basis for determining whether a breach has occurred and for identifying an

appropriate remedy.” Rosenthd v. National Produce Co., 573 A.2d 365, 370 (D.C. 1990). See

Virtual Defense, 133 F. Supp. 2d at 17 (“For an enforceable contract to exist under D.C. law, there
must be agreement asto dl materid terms and an intention of the parties to be bound.”) The party

asserting the existence of a contract bears the burden of proof in that regard. 1d.; Jack Baker, Inc. v.

Office Space Development Corp., 664 A.2d 1236, 1238 (D.C. 1995).
Courtsin this Didrict have conggtently “found agreements to be unenforceable because the

patiesfaled to agree to dl materid terms” Jack Baker, Inc., 664 A.2d at 1239. In Stansd v.

American Security Bank, 547 A.2d 990 (D.C. 1988), the D.C. Court of Appeals held a contract was

unenforceable because the parties had failed to “ offer[] evidence of any specific terms of the dleged
agreement, such as the exact amount of the loans, the interest rates, terms of payment, or manner of
performance.” 1d. at 993. In Virtud Defense, the court found that a contract did not exist where the
parties had not discussed “the method or timing of payment . . . the number and cost of [the goods] to

be sold, or the manner of performance, or the precise role of the plaintiff.” Virtud Defense, 133 F.

-21-



Supp. 2d at 18-19. In Edmund J. FHlynn Co. v. LaVay, 431 A.2d 543 (D.C. 1981), the court found no

enforceable sdes commission contract “because there was never any agreement on the materid terms
of compensation and termination.” 1d. at 547. And in Rosenthal, the court held that an alleged contract
between a produce supplier and a restaurant was unenforceabl e because “ there was no stated
agreement as to price, quantity, quality, or duration.” Rosenthd, 573 A.2d at 370.

Smilarly, plantiffsin this case have faled to demongrate the existence of an enforceable
contract. As noted above, severd materid terms are missing from the aleged agreement: the
correspondence does not adequatdly specify the subject matter of the contract, it fails to specify the
number of goods to be exclusively sold to Century, and it does not indicate the duration or geographica
scope of the exclusivity.

In response, plaintiffs appear to argue that the course of conduct by the parties subsequent to
the July and August 1993 lettersis evidence of an exclusivity contract. “Contract law has long
recognized that parties to a contract may vary its terms by a subsequent course of conduct.” Sam

Rayburn Dam Electric Cooperative v. Federal Power Commission, 515 F.2d 998, 1009 (D.C. Cir.

1975). In Capitd View Redty Co. v. Meigs, 92 A.2d 765 (D.C. 1952), for example, the court found

that even where aresdentid lease prohibited keeping a dog in an gpartment, extended inaction by the
landlord in circumstances implying his knowledge condtituted awaiver of his ability to enforce the no-
pets provison. |d. at 765-66.

In this case, however, neither party’ s conduct supports an inference as to an exclusvity
agreement. During the weeks and months after the summer of 1993, in letter after |etter, Century

continued to inquire into the sde of arms by Oboron and Rosvoorouzhenie to Century’s competitorsin
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North America, and to request that such transactions cease. (See Def. Ex. 21, Sept. 2, 1993 (“Please
advise quantity of SKSrifles that have been sold through your competitive company to our competitors
inthe States”); Def. Ex. 22, Sept. 20, 1993 (“We would il like to know the quantities of surplus
other firms have purchased in particular items which are the same or Smilar to those we are purchasing
from you such asthe SKS carbine.”); Def. Ex. 23, Dec. 2, 1993 (“Will you be able to set up amesting
with the responsible parties who can make decisons to protect Century Arms on any materid we are
buying. . . . Asprevioudy explained to you, it is not fair when we are buying millions of dollars of
certain products from you that your authorities alow other companies to also buy these for the North
American market.”); Def. Ex. 26, Jan. 21, 1994 (“Please confirm that no other firmis being sent SKS
rifles from Russia, either from Oboronexport or any other company in Russa.”); Def. Ex. 36, Sept. 19,
1994 (“ Can you advise what other firms are selling materid in the U.SA., as you confirmed that you
areonly sdlingtous.”).) None of these letters— nor any contract between plaintiffs and Oboron —

contains areference to an exclusivity contract. (See Def. Ex. 51, at 149 (Deposition of Michael
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Sucher, President of Century).)¥ Moreover, Century’s continual pleas for exclusivity belie any claim

that such a contract existed.

It istherefore clear that there was no exclusive course of dedlings, nor was there an
understanding that there was an exclusivity contract2® Rather, the course of conduct subsequent to the
July and August 1993 |etters buttresses the conclusion that as amatter of law, one cannot find that an
exclugvity contract existed between the parties. It isthusimpaossble to conclude that there was a
breach of any contract when Spets sold SKSriflesto KBI in 1994, for there was no exclusivity
agreement under the law of any of the three rdevant jurisdictions. Plaintiffs clamsfor breach of
contract are therefore dismissed.

C. Government Interest Analysis

Y'Paintiffs cite to a single document, dated July 18, 1994, in which Rosvoorouzhenie wrote to
Century that “[d]divery of carbines and other equipment to Canadais carried out by us only through
your firm in accordance with our agreement.” (F. Ex. A.) This sole document is insufficient, even
when viewed in the light most favorable to plaintiffs, to support the existence of an excdusvity agreement
based on the July and August 1993 letters. The July 1994 fax makes no specific reference to these
letters. Its meaning is dso ambiguous, Snce a the time Spets may have been a separate entity and was
sling ams only to aU.S. company. Moreover, the fact that “ agreement” is not capitdized in the
sentence to which plaintiffs point — athough Rosvoorouzhenie does repegtedly capitdize “ Agreement”
and “Contract” later in the text of the same letter when referring to specific contracts — indicates that
any exclusvity “agreement” to which Century refersis, a best, an unenforceable “gentleman’s
agreement,” which coincides with & least one key Century employee' s perception of this exclugvity
deal. (SeeDef. Ex. 49, at 57, 104, 111, 131.)

15For instance, on January 31, 1995, Joseph Shannis, the Chief Financia Officer of Century
wrote to Rosvoorouzhenie, “We have purchased these from you quite some time ago and were aways
told that we were the only firm to whom you were sdlling. The redlity of the market placeisthat we are
not the only firm you have sold to, as many of the firms to whom we would normally sdll these SKS
carbines have imported them directly and have no interest in purchasing ours. . . . Our problemisnot a
question of exclusive versus non-exclusive importer.” (Def. Ex. 39, Jan. 31, 1995.)
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Even assuming arguendo that there is no false conflict, the Court would apply Russian law to
thisaction. Under the government interest andysis, the Court “must determine which jurisdiction has

the more substantid interest.” Eli Lilly and Co., 764 F.2d at 882. Most of the traditional factors used

to make this determination — the place of the injury, the place where the conduct occurred, the domicile
of the parties, the place where the reationship is centered, and the location of the subject matter of the
contract — favor neither Russia nor Quebec, because the aleged contract was executed by means of a
series of faxes between Russia and Quebec, involving a Russian company and a Quebec company.
Severd factors, however, tilt the balance decidedly in favor of Russian law. Defendant isan
agency or ingrumentdity of the Russan government, and the subject matter of the dleged contract is
Russan ams. Russa has an extremdy strong interest in ensuring that its Sate-controlled agencies are
not subjected to laws that may contravene its own, so as not to interfere with the Russian government’s

ability to continue to transact business with North American companies. The Court therefore finds that

the government interest analys's favors the gpplication of Russan law. See Chinnery v. Frank E. Basl,
Inc., 1988 WL 4803, a *1 (D.D.C. Jan. 13, 1988) (action had a substantia relationship to Saudi
Arabiawhere contract could be terminated at behest of the Saudi government, and plaintiff was
supervised by members of Saudi Navy).L?

1. Russian Law

17 As previoudy noted, the International Court of Arbitration also determined that Russian law
should be applied in an action based on the First and Second Contracts. Applying the “ center of
gravity” test, in which the substantive law to be applied in a sdes contract caseistypicaly determined
by the domicile of the sdller, the Tribund held that “the objective approach clearly leads to the
conclusion that the present contractud relationship is most closaly reated to the sdller’slega system,
i.e. to the laws of the Russan Federation.” Raosvoorouzhenie 149 (emphasis omitted).
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As noted, the dleged contract is not enforceable under Russian law because it lacks severa
essentid terms. However, evenif it could be congtrued as a contract —which it cannot — it would il
contravene Russan law because it was not authorized by a member of the Russian government.
According to the Nikiforov Affidavit, under Russian law, “some contracts require not merdly ‘the
meeting of minds' of the parties, but dso the public act of the competent authority authorizing the
contract.” (Nikiforov Aff. a 10.)®¥ The Regulaions for the Military and Technical Cooperation of the
Russian Federation with Other Countries (May 12, 1992) [hereinafter Regulations] “define the
procedure for state regulation of the export and import of armaments and military technology . . . with
other countries” Regulaions 8 1. Under the Regulations, the Russan Government is respongble for
determining the “time-limits and conditions of ddlivery aoroad of arms and military technology.” 1d. § 2,
15. The Russan Government must explicitly gpprove any contract involving the sdle of amsto a
foreign entity. (Nikiforov Aff. & 11.) According to the Regulations for Licensing the Export and
Import of Products (Works, Services) for Military Usein the Territory of the Russian Federation (Jan.
28, 1993), aresolution of the Russan Government or asigned or initialed contract, among other items,
isrequired to obtain alicense to export ams. Id. 8 3, 1112, 5. These public acts are therefore essentia
elements of the contract, without which the contract is unenforcesble. (Nikorofov Aff. at 11-12.)

Raintiffs only argument that the so-cdled Third Contract complied with these requirementsis
that the August 11 fax was written on Oboron stationery and signed by an individud named

“Gnylenko,” who, plaintiffs argue, is arepresentative of the Russan Government. This contention is

B'Paintiffs do not contest these principles of Russian law.
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unpersuasive. Plantiffs offer nothing other than bald assertions to support their argument that he
represents the Russian Government. Moreover, the substance of the fax that was signed by Gnylenko
—“[w]e are ready to inform you that our Government has approved the business cooperation only with
your firm. . ..” —hardly supports an argument that Gnylenko is arepresentative of the Russan
Government, since the fax speaks of the Government as a separate entity. Most importantly, however,
the Sgnature does not comport with the requirements of Russan law because thereis nothing in writing
that purports to be the signed approva of the Russan Government. The sSignature and representation
of Oboron’'s Gnylenko islegdly insufficient to bind the Government of the Russan Federation under
Russan law, and that governmenta approvd is an essentia term of the contract. Any dleged
exclusvity contract is therefore unenforceable under Russan Law and will not be enforced by this

Court.

V. ResJudicata

Having dismissed plaintiffs breach of contract dams, four damsreman. Both plantiffs have
brought promissory estoppel claims, aleging that defendant made representations regarding Century
Canada s exclusve rights, which plaintiffs detrimentaly relied on when they entered into severd
Additiond Agreements (and Annexes thereto) to the Second Contract. Century Canada dso aleges
that it was fraudulently induced by Rosvoorouzhenie into entering into these Additiond Agreements by
aseries of materia misrepresentations — including those in the telexes dleged to comprise the Third

Contract — concerning exclusivity made by defendant in 1993 and In 1994. Lastly, Century USA has
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brought a clam for fraud agains Rosvoorouzhenie under asimilar theory. The Court finds that these
claims are barred under the doctrine of resjudicata.

A damisprecluded as aresult of aprevious action if (1) the earlier judgment isfind and on the
merits, (2) the parties are the same or in privity; and (3) the clams assarted by plaintiffs were relevant
to the cause of action in the prior proceeding, whether or not those clamswereraised at trid. See

Smith v. Jenkins, 562 A.2d 610, 613 (D.C. 1989); Stutsman v. Kaiser Foundation Hedlth Plan, 546

A.2d 367, 369-70 (D.C. 1988). The decisions of binding arbitration proceedings are final decisons on

the merits for purposes of resjudicata. Schattner v. Girard, Inc., 668 F.2d 1366, 1368 (D.C. Cir.

1981); Witowski v. Welch, 173 F.3d 192, 199 (3d Cir. 1999). Therefore, only the latter two prongs

of the test require further andysis.

Firg, the Court must determine whether Century USA isin privity with Century Canada for
purposes of resjudicata. Defendant contends that Century Canada was acting as the agent of Century
USA, its principd, with regard to the transactions with Rosvoorouzhenie. Plaintiffs disagree, arguing
that “[f]or resjudicata purposes, ‘agents and principas are not ordinarily in privity with each other.””

Advantage Hedlth Plan, Inc. v. Knight, 139 F. Supp. 2d 108, 111 (D.D.C. 2001) (quoting Usher v.

1015 N St., N.W. Coop. Ass'n, 120 A.2d 921, 922 (D.C. 1956)). However, “adecision on the

meritsin an action againg the principd isresjudicatain alater action againgt the agent only “if the prior

action concerned amatter within the agency.” Id. (quoting Maor v. Inner City Prop. Mgmt., Inc., 653

A.2d 379, 381 (D.C. 1995)). Theinverseisaso true: adecison on the merits againgt the agent isres
judicata againg the principd if the prior action concerned a matter within the scope of the agency.

Usher, 120 A.2d at 923.
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The record before the Court regarding the relationship between Century USA and Century
Canadais surprisngly sparse. Neither party has clarified the relationship between the two Centuries,
and any representations that Century Canada may have made to defendant regarding its connection to
Century USA aedisputed. Flantiffs arguments, however, are undone by the language of their
complaint, which isrife with representations that the intent of Century Canada in purchasing arms from
Rosvoorouzhenie was to then ship those wegpons to Century USA for sdle in the United States. Thisis
the bagis of each clam for relief brought by Century USA. (See Complaint 1 36-37 (breach of
contract claim), 56-57 (promissory estoppd claim), 64-65 (fraud claim).) In order for Century USA
to prevail on any of these claims, the Court would first have to find that Century Canada was acting as
an agent of Century USA when it purchased arms from Rosvoorouzhenie to pass on to Century USA
for resde in the United States. For purposes of res judicata, such arelationship congtitutes privity,

because Century Canada was acting as an agent of Century USA, and the arbitration proceeding

certainly concerned a matter within the scope of the agency. See, eg., Rosvoorouzhenie, at 1 94-
105.

Next, the Court examines whether the claims asserted by plaintiffs are the same asthose
asserted in the arbitration. 1n the October 18, 2000 Memorandum Opinion, this Court held that the
claim of breach of contract relating to a Third Contract was not barred because the arbitration dealt
with the First and Second Contracts, and not with the Third Contract. Since the Tribuna did not
address whether such a contract existed, let lone whether defendant breached it, this Court denied
defendant’s motion to dismiss on the grounds of resjudicata. (Memorandum Op. a 7.) However,

snce the Court issued its October 18, 2000 Memorandum Opinion, plaintiffs have amended ther
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complaint to include clams relaing to the Second Contract. Thus, the Court now must determine if
these new clams are barred by res judicata

A dam“indudesdl rights of the plaintiffs to remedies againgt the defendant with respect to all
or any part of the transaction, or series of connected transactions, out of which the action arose.”
Restatement (Second) of Judgments § 24(1) (1982). The Second Contract, which was the subject of
the Tribund’ s ruling, had amandatory arbitration clause that covered any clam “arising out of or related
to” that Contract. (Def. Ex. 13, 18.2) Plantiffs promissory estoppel, fraudulent inducement, and
fraud clams dl dlege that Rosvoorouzheni€ s representations of exclusivity caused Century Canadato
enter into Additional Agreement 1 to the Second Contract in August 1994, Additional Agreement 3 to
the Second Contract in October 1994, Annex 1 to Additional Agreement 3 to the Second Contract in
October 1994, and Additiona Agreement 4 to the Second Contract in October 1994. Under the
doctrine of resjudicata, as well asthe terms of the Second Contract, al of these claims were required
to be litigated before the Tribund .22 Moreover, they cannot be raised here, since they werein fact

litigated before the Tribunal.2  Rosvoorouzhenie, 1 84-109. Thus, because the earlier judgment is

YPaintiffs claimsfor promissory estoppd, fraud, and fraudulent inducement are preciuded not
only by the doctrine of resjudicata, but dso by the mandatory arbitration provision in the Second
Contract, which required that al disputes arising from or relating to that Contract had to be submitted
to arbitration, rather than to acourt. (Def. Ex. 13, a 18.2.)

2 These claims are also precliuded on grounds of collateral estoppel, which provides that when
an issue of ultimate fact has been determined by avdid and fina judgment, that issue cannot be
relitigated in any future lawsuit between the same parties. United Statesv. Lima, 424 A.2d 113, 116
(D.C. 1980). Collatera estoppd prevents a party from relitigating an issue of fact or law when (1) the
issue was actudly litigated, and (2) determined by avalid, fina judgment on the merits, (3) after afull
and fair opportunity for litigation by parties or the privies, (4) under circumstances where the
determination was essentid to the judgment, not merely dictum. See Thomasv. Albright, 77 F. Supp.
2d 114, 119 (D.D.C. 1999) (citing Davisv. Davis, 663 A.2d 499, 501 (D.C. 1995)). Inthisinstance,
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find and on the merits; the parties are the same or in privity; and the clams asserted by plaintiffs are the
same as those assarted in the earlier action, plaintiffs remaining claims must be dismissed 2Y
V. Affirmation of Arbitration Award

Findly, defendant has filed a counterclaim asking this Court to enforce the arbitration award by
the Tribunal againg plaintiffs. Pursuant to 9 U.S.C. § 203, this Court has the power to enforce

internationa arbitration awards. Creighton Ltd. v. Qatar, 181 F.3d 118, 121 (D.C. Cir. 1999).

Rosvoorouzhenie and Century Canada agreed that the Arbitration would be binding and conclusive,
and Century Canada has not sought to modify or vacate the award. Consequently, the Court will
enforce the arbitration award against Century Canada in the amount of $2,400,000.00 at an interest

rate of 15% per annum accruing from May 27, 1995. In addition, the Court enforces the arbitration

plantiffs are collaterdly estopped from asserting their promissory estoppe, fraudulent inducement, and
fraud claims by the judgment of the Tribuna, which held that Century could not “ reasonably rely” on
any ord representations of exclugvity that may have been made by defendant, nor could it rely on any
written correspondence regarding exclusivity from defendant when it signed the Second Contract and
itsamendments. Rosvoorouzhenie, at 111 93, 97, 101, 103-05. The Tribunal dso held that Century
admitted that it had been explicitly informed by Rosvoorouzhenie that exclusivity could not be reflected
in the Second Contract or its amendments. 1d. 1104. Because the judgment of the Tribund isfind,
Century Canada and Century USA are in privity, the parties had afull and fair opportunity for litigation
on these matters, and the Tribund’ s holdings regarding the nature of defendant’ s representations and
whether Century reasonably could rely on any such representations were essentid to its overdl holding,
plaintiffs’ promissory estoppd, fraud, and fraudulent inducement claims are so barred on grounds of
collateral estoppel.

2UThis holding is squardly in line with the Court’s October 18, 2000 Opinion, which held only
that “ Century Canada' s claim that Rosvoorouzhenie breached a Third Contract cannot be precluded on
[resjudicata] grounds.” Memorandum Op. at 7.
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award againgt Century Canada for $48,000 in attorney’ s fees and costs, and $87,500.00 for the cost

of the arbitration. (Rosvoorouzhenie at 62-63, 11 1-7.)%

CONCLUSION
For the aforementioned reasons, defendant’s motion for summary judgment is granted asto dl
counts of the complaint, and the counterclaim is granted to the extent that the arbitration awvard is

enforced againgt Century Canadaonly. A separate order accompanies this Opinion.

ELLEN SEGAL HUVELLE
United States Didtrict Judge

DATE:

2/Rosvoorouzhenie aso contends — without citing any legal authority — that the arbitration
award should be enforced againgt Century USA. The Court declinesto do so, because it “cannot
enforce ajudgment confirming an arbitration award as againgt a partner who is not a party to the
arbitration proceedings.” Peterson v. Superior Bank SFB, 611 N.E. 2d 1139, 1143 (IIl. 1% Digt.
1993); 47 Am. Jur. 2d Judgments § 990. Moreover, “an undisclosed principd is discharged from
liability upon a contract if, with knowledge of the identity of the principa, the other party recovers
judgment againgt the agent who made the contract, for breach of the contract.” Restatement (Second)
of Agency 8 210; see Williamsv. Investors Syndicate, 97 N.E. 2d 395, 396-97 (Mass. 1951) (plaintiff
cannot enforce againg principa judgment that was obtained againgt agent).
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CENTURY INTERNATIONAL ARMS,LTD,,
and CENTURY INTERNATIONAL ARMS, INC,,

Plaintiffs,

V. Civil Action No. 00-2098 (ESH)
THE FEDERAL STATE UNITARY
ENTERPRISE STATE CORPORATION
‘ROSVOOROUZHENIE', flk/a THE STATE
CORPORATION FOR EXPORT AND
IMPORT OF ARMAMENTSAND MILITARY
EQUIPMENT ‘ROSVOOROUZHENIE’,

Defendant.

N N N N N T N N N N N N N N N N

ORDER
Upon consderation of defendant’s motions for the application of Russian law and for summary
judgment, plaintiffs oppositions thereto, and defendant’ s replies, and upon consideration of the entire
record contained therein, it is hereby
ORDERED that defendant’s motion for the application of Russan law [37-1] iSGRANTED;
anditis
FURTHER ORDERED that defendant’ s motion for summary judgment [36-1] is

GRANTED IN PART and DENIED IN PART; aditis



FURTHER ORDERED that the judgment is entered on defendant’ s counterclaim asto
Century Canada only, and the arbitration award is enforced against Century Canada in the amount of
$2,400,000.00 at an interest rate of 15% per annum accruing from May 27, 1995. In addition, the
Court enforces the arbitration award against Century Canada in the amount of $48,000 in attorney’s
fees and costs, and $87,500.00 for the cost of the arbitration; and it is

FURTHER ORDERED that plaintiffs amended complaint is dismissed with prgudice.

SO ORDERED.

ELLEN SEGAL HUVELLE
United States Didtrict Judge

DATE:



